Comptroller of the Currency, Treasury

(i) Where the deposit is eligible for
withdrawal before the secured loan ma-
tures, the bank must establish internal
procedures to prevent release of the se-
curity without the lending bank’s prior
consent.

(ii) A deposit that is denominated
and payable in a currency other than
that of the loan or extension of credit
that it secures may be eligible for this
exception if the currency is freely con-
vertible to U.S. dollars.

(A) This exception applies to only
that portion of the loan or extension of
credit that is covered by the U.S. dol-
lar value of the deposit.

(B) The lending bank must establish
procedures to periodically revalue for-
eign currency deposits to ensure that
the loan or extension of credit remains
fully secured at all times.

(7) Loans to financial institutions with
the approval of the Comptroller. Loans or
extensions of credit to any financial in-
stitution or to any receiver, conserva-
tor, superintendent of banks, or other
agent in charge of the business and
property of a financial institution
when an emergency situation exists
and a national bank is asked to provide
assistance to another financial institu-
tion, and the loan is approved by the
Comptroller. For purposes of this para-
graph, financial institution means a
commercial bank, savings bank, trust
company, savings association, or credit
union.

(8) Loans to the Student Loan Market-
ing Association. Loans or extensions of
credit to the Student Loan Marketing
Association.

(9) Loans to industrial development au-
thorities. A loan or extension of credit
to an industrial development authority
or similar public entity created to con-
struct and lease a plant facility, in-
cluding a health care facility, to an in-
dustrial occupant will be deemed a
loan to the lessee, provided that—

(i) The bank evaluates the credit-
worthiness of the industrial occupant
before the loan is extended to the au-
thority;

(if) The authority’s liability on the
loan is limited solely to whatever in-
terest it has in the particular facility;

(iii) The authority’s interest is as-
signed to the bank as security for the
loan or the industrial occupant issues a
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promissory note to the bank that pro-
vides a higher order of security than
the assignment of a lease; and

(iv) The industrial occupant’s lease
rentals are assigned and paid directly
to the bank.

(10) Loans to leasing companies. A loan
or extension of credit to a leasing com-
pany for the purpose of purchasing
equipment for lease will be deemed a
loan to the lessee, provided that—

(i) The bank evaluates the credit-
worthiness of the lessee before the loan
is extended to the leasing corporation;

(ii) The loan is without recourse to
the leasing corporation;

(iii) The bank is given a security in-
terest in the equipment and in the
event of default, may proceed directly
against the equipment and the lessee
for any deficiency resulting from the
sale of the equipment;

(iv) The leasing corporation assigns
all of its rights under the lease to the
bank;

(v) The lessee’s lease payments are
assigned and paid to the bank; and

(vi) The lease terms are subject to
the same limitations that would apply
to a national bank acting as a lessor.

[60 FR 8532, Feb. 15, 1995, as amended at 63
FR 15746, Apr. 1, 1998]

§32.4 Calculation of lending limits.

(a) Calculation date. For purposes of
determining compliance with 12 U.S.C.
84 and this part, a bank shall deter-
mine its lending limit as of the most
recent of the following dates:

(1) The last day of the preceding cal-
endar quarter; or

(2) The date on which there is a
change in the bank’s capital category
for purposes of 12 U.S.C. 18310 and 12
CFR 6.3.

(b) Effective date. (1) A bank’s lending
limit calculated in accordance with
paragraph (a)(1) of this section will be
effective as of the earlier of the follow-
ing dates:

(i) The date on which the bank’s Call
Report is submitted; or

(ii) The date on which the bank’s Call
Report is required to be submitted.

(2) A bank’s lending limit calculated
in accordance with paragraph (a)(2) of
this section will be effective on the
date that the limit is to be calculated.
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(c) More frequent calculations. If the
OCC determines for safety and sound-
ness reasons that a bank should cal-
culate its lending limit more fre-
quently than required by paragraph (a)
of this section, the OCC may provide
written notice to the bank directing
the bank to calculate its lending limit
at a more frequent interval, and the
bank shall thereafter calculate its
lending limit at that interval until fur-
ther notice.

[63 FR 15746, Apr. 1, 1998]

§32.5 Combination rules.

(a) General rule. Loans or extensions
of credit to one borrower will be attrib-
uted to another person and each person
will be deemed a borrower—

(1) When proceeds of a loan or exten-
sion of credit are to be used for the di-
rect benefit of the other person, to the
extent of the proceeds so used; or

(2) When a common enterprise is
deemed to exist between the persons.

(b) Direct benefit. The proceeds of a
loan or extension of credit to a bor-
rower will be deemed to be used for the
direct benefit of another person and
will be attributed to the other person
when the proceeds, or assets purchased
with the proceeds, are transferred to
another person, other than in a bona
fide arm’s length transaction where the
proceeds are used to acquire property,
goods, or services.

(c) Common enterprise. A common en-
terprise will be deemed to exist and
loans to separate borrowers will be ag-
gregated:

(1) When the expected source of re-
payment for each loan or extension of
credit is the same for each borrower
and neither borrower has another
source of income from which the loan
(together with the borrower’s other ob-
ligations) may be fully repaid. An em-
ployer will not be treated as a source of
repayment under this paragraph be-
cause of wages and salaries paid to an
employee, unless the standards of para-
graph (c)(2) of this section are met;

(2) When loans or extensions of credit
are made—

(i) To borrowers who are related di-
rectly or indirectly through common
control, including where one borrower
is directly or indirectly controlled by
another borrower; and
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(ii) Substantial financial inter-
dependence exists between or among
the borrowers. Substantial financial
interdependence is deemed to exist
when 50 percent or more of one borrow-
er’s gross receipts or gross expendi-
tures (on an annual basis) are derived
from transactions with the other bor-
rower. Gross receipts and expenditures
include gross revenues/expenses, inter-
company loans, dividends, capital con-
tributions, and similar receipts or pay-
ments;

(3) When separate persons borrow
from a bank to acquire a business en-
terprise of which those borrowers will
own more than 50 percent of the voting
securities or voting interests, in which
case a common enterprise is deemed to
exist between the borrowers for pur-
poses of combining the acquisition
loans; or

(4) When the OCC determines, based
upon an evaluation of the facts and cir-
cumstances of particular transactions,
that a common enterprise exists.

(d) Special rule for loans to a corporate
group. (1) Loans or extensions of credit
by a bank to a corporate group may
not exceed 50 percent of the bank’s cap-
ital and surplus. This limitation ap-
plies only to loans subject to the com-
bined general limit. A corporate group
includes a person and all of its subsidi-
aries. For purposes of this paragraph, a
corporation or a limited liability com-
pany is a subsidiary of a person if the
person owns or beneficially owns di-
rectly or indirectly more than 50 per-
cent of the voting securities or voting
interests of the corporation or com-
pany.

(2) Except as provided in paragraph
(d)(1) of this section, loans or exten-
sions of credit to a person and its sub-
sidiary, or to different subsidiaries of a
person, are not combined unless either
the direct benefit or the common en-
terprise test is met.

(e) Special rules for loans to partner-
ships, joint ventures, and associations—
(1) Partnership loans. Loans or exten-
sions of credit to a partnership, joint
venture, or association are deemed to
be loans or extensions of credit to each
member of the partnership, joint ven-
ture, or association. This rule does not
apply to limited partners in limited
partnerships or to members of joint
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